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ICTUR ❐ EDITORIAL

IN the world’s most populous nation, the majority still
endure ‘back-breaking labour in the fields’ in conditions

far removed from the astonishing urban development
along China’s coast as the economy opens to foreign
investment. Multinational corporations, partnered with
state companies, are competing for shares in the
domestic market and building vast production facilities
for the global export trade. 

The attraction for capital is undoubtedly tied to China’s
low labour costs, but IUR’s contributors suggest that the
investment is bringing clear advantages for at least some
Chinese workers. Kent Wong describes the improvement
for workers in major cities as ‘undeniable’, while Cathy
Walker explains that the standard of living, even among
the peasants, ‘has improved dramatically since 1992’. But
Pun Ngai draws our attention to the dire situation of rural
migrant workers who form a ‘vulnerable underclass living
in constant insecurity’.

Trade liberalisation and workers
While the rapid economic boom may be delivering some
benefits, the opening of this vast economy impacts
throughout the rest of the world. This has been apparent
in the wake of China’s entry to the World Trade
Organisation in 2001. A further huge change will come
with the phasing out of the Multi-Fibre Arrangement
(MFA) on trade in textiles at the end of 2004. Katie Quan
describes this as the ending of ‘30 years of restriction of
imports’, which may lead to 50,000 job losses in
California alone, with ‘millions’ more likely to be affected

in Bangladesh, Indonesia and Mexico. 
The workers who will be forced to restructure their

lives are now quite reasonably looking to their trade
unions for protection from the worst of the coming social
and economic impacts. And the potential impacts are by
no means limited to the textiles industry. Finnish union
leaders examine factory relocation, and decide ‘that we
cannot compete with China on wages’.

Yet just as unions mobilise responses, strong
arguments are being constructed that call into question
both the authority and value of any efforts to halt global
transformations which fail to forge a common solidarity
between workers in all of the countries concerned.

Don’t blame the workers
Some in developed countries rouse support for trade
barriers by accusing Chinese workers of ‘stealing our
jobs’. However, it is not the Chinese working class that is
wreaking havoc with employment prospects in other
countries, but multinational corporations and the
institutions of international trade. We need to accept the
legitimate interest that Chinese workers have of ensuring
continued economic growth and job creation in order to
have a proper base from which to build strategies that
might prevent the corporations from exploiting that
situation. 

Whatever we say about jobs and development in
China, a real issue arises in relation to core labour
standards. China has ratified neither of the key ILO
conventions on freedom of association (Conventions 87
and 98), and frequently stands accused of violating trade
union rights, particularly around the formation of
independent trade unions. China may wish to argue that
its refusal to ratify Conventions 87 and 98 relieves it of
the obligation under international law to respect the
principles of freedom of association, yet this is not an
argument for which anyone should entertain any
sympathy. Under the terms of the ILO Declaration of
Fundamental Principles of 1998, all members of the ILO
accept a duty to respect the ‘core’ labour standards,
whether they have ratified them or not. And there is clear
evidence of a sustained failure to respect these principles
by China, particularly around the autonomy of the trade
union movement. 

The close relationship between the central union
federation and the ruling party, and the entrenchment in
law of the monopoly status of the ACFTU, prevents many
unions from building any kind of relationship with the
ACFTU. The problem the international trade union
movement now faces is how to take on board the sheer
scale of the ACFTU, which is the de facto organisation for
more than 100 million members. As such it is by far the
largest trade union in the world, sharing a scale of
membership closer to that of the 148 million strong
international confederation ICFTU than to any other
national centre. Just as the question of how to engage
with China is a key issue for corporate and governmental
actors, it will be a crucial question for the trade union
movement over the next decade.
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Up to now, the system of collective contracts has
been implemented in China for 10 years.
According to the data published by the All China
Federation of Trade Unions (ACFTU), by the end
of 2003 there had been 672,900 collective con-
tracts covering 1,214,000 enterprises and
103,500,000 employees in China. In terms of the
increasing speed and absolute quantity of
Chinese collective contracts, no country or
region could be comparable with China.
However, a related report by the Ministry of
Labour and Social Security of China indicated
that in recent years, the number of labour dis-
putes has increased by 40 per cent each year. On
the whole, the number of disputes has doubled
every three years. In 2003, there were 225,000
cases of labour disputes, which involved more
than 800,000 workers. Certainly, there is no
direct corresponding relationship between the
high number of collective contracts and the
growth in labour disputes, however, the data rais-
es questions about the development of collective
contracts and the adjustment of labour relations.

THE implementation of collective contracts
in China is legally based on the Labour Law
of the People’s Republic of China, which

stipulates that employees in an enterprise may
sign collective contracts with the enterprise on
wages, working hours, break and vacation, occu-
pational health and safety, insurance and welfare.
The draft of a collective contract should be
approved by a meeting of employees representa-
tives or by all employees after discussion. The
trade union, in a unionised enterprise, represents
employees and will sign the collective contract
with the enterprise on their behalf. For those
enterprises which do not have a trade union,
employee representatives (elected by employees
themselves) sign the collective contract with the
enterprises. The concrete rules for the implemen-
tation of collective contracts, the Regulations on
Collective Contracts, were brought into effect in
1995 at the same time as the Labour Law.

Development of the law
In December 1994, Mr Wei Jianxing, the presi-
dent of the ACFTU and a member of the Standing
Committee of the Political Bureau of the CPC at
that time, presided the 2nd conference of the
12th ACFTU executive council, which definitely
brought forward the idea that to promote the sys-
tem of equal negotiation and collective contract
is the important task of trade unions in imple-
menting the Labour Law of the People’s
Republic of China. This session of the council
also advanced requirements for this task in detail.
The decision of promoting collective contracts
gained support from the central government and

from the China Enterprise Confederation. In May
1996, the ACFTU together with the Ministry of
Labour and Social Security and the State
Economic and Trade Commission and China
Enterprise Directors Association, issued the
Notice on implementation of collective bargain-
ing and collective contract step by step, which
regulated that the system of collective bargaining
and collective contracts should be ‘put into prac-
tice on the basis of positive reliability, quality-
guaranteed and effect-focused step by step’.

One of the important characteristics of collec-
tive contracts in China is top-down implementa-
tion pushed by administrative force. To promote
collective contracts, the ACFTU prescribes the
tasks and targets for each trade union nationwide
and assesses the performance of each trade union
based on such a criterion. This manner of admin-
istrative promotion makes signing collective con-
tracts become a kind of ‘movement’. In a short
time, many enterprises – both state-owned and
non-public – signed collective contracts with
trade unions. However, in terms of the numbers
of employees concerned, there were only about
22 per cent from non-public enterprises.

The impact of collective contracts
There is no consensus on the effects of collective
contracts in China. The officials from ACFTU
deem that “along with the universal implementa-
tion of the collective contracts system, China has
taken the first step of establishing an effective
mechanism to enable both bodies of labour rela-
tions to bargain in order to settle labour relations
problems legally and autonomously.” However,
government officials from the labour administra-
tion departments do not think this system has
taken on such a great influence. In addition,
some scholars regard the collective contracts in
China like a formal system which has no substan-
tial effect on the adjustment of labour relations.

In terms of my opinion, it is incorrect to simply
deny the positive influence of collective con-
tracts on the adjustment of labour relations.
Nevertheless, at present, only a few collective
contracts have indeed exerted effects on labour
relations in enterprises, while the significance of
most collective contracts is just confined to dis-
seminating labour laws. Namely, the only func-
tion is to let the enterprise and the employees
know that there is a method of collective con-
tract in adjusting labour relations.

Bargaining and workers’ rights
This situation of collective contracts in China is
caused by many restrictions. In terms of laws and
rules, although the Labour Law stipulates that
signing collective contracts is the right of work-
ers and trade unions, it has not yet concretely

Collective bargaining:
problems and solutions

One characteristic
of collective
contracts in China
is top-down
implementation
pushed by
administrative
force

INTERNATIONAL union rightsPage 3 Volume 11 Issue 4 2004

FOCUS ❐ CHINA

CHANG KAI is director of the
Institute for Labour Relations
at the Renmin University of
China and Professor of the
School of Labour Relations and
Human Resources, Renmin
University of China



FOCUS ❐ CHINA

regulated how to ensure the implementation of
this right. Generally speaking, to realise the right
of collective bargaining, it should combine to
another two rights of workers and trade unions,
namely, the right to organise workers’ own trade
unions and the right to strike. In other words, the
right of collective bargaining must be based on
the right to organise and this in turn is supported
by the right to strike. These so-called Three
Labour Rights, the right to organise, the right to
bargain and the right to strike, are an inseparably
integrated system. However, in today’s China,
these three rights are incomplete.

In terms of the situation of trade unions in
state-owned enterprises, these unions have not
changed their subsidiary role to enterprise man-
agement, and the president of the trade union is
still treated the same as a deputy of management.
At the same time, less than 30 per cent of private
enterprises have organised trade unions.
Furthermore, most trade unions in private enter-
prises are employer-dominated. In such a situa-
tion, it is quite difficult for trade unions to gen-
uinely represent employees in bargaining with
enterprise management.

The right to strike has not yet been ratified by
Chinese laws. Although there is no clause in laws
forbidding strikes, neither are there laws that pro-
tect strikes. Some local courts even judge that
workers participating in strikes should bear crim-
inal responsibilities in the name of “crime of
mobbing to disturb social orders” or “crime of
provoking a quarrel to create trouble”. In such a
context, it is impossible for trade unions to
depend on the right to strike to deter or force
management in collective bargaining.

The incomplete set of rights leads to nonstan-
dard bargaining procedures and impacts upon
the content of the contracts. Employers reject
collective bargaining and contracts instinctively,
especially in private enterprises. The Trade
Union Law, amended in 2001, confirms that the
behaviour of ‘refusing equal negotiation without
a warrant’ is a breach of the law and that ‘the
people’s government above the county level
should take charge of correction’. These stipula-
tions seem to be correcting the incomplete set of
rights, but in practical implementation, due to
the imbalance of power and rights between capi-
tal and labour, these unspecific administrative
measures have not yet taken effect.

Looking to the future
At present, although the system of collective bar-
gaining and collective contracts is not perfect
and its impact is still limited as the basic instru-
ment of labour relations adjustment in a market
economy, this system has been ratified by laws
and is in the process of being accepted by soci-
ety. Therefore, the question as to how to further
consummate this system is a significant task for
governing labour relations in the future.

In the long run, the consummation of the col-
lective contracts system in China needs to devel-
op the legislation of collective labour rights and
carry out systematic reconstruction. To this end,
application of the principles of Conventions 87
and 98 of the International Labour Organisation
to China is an issue requiring in-depth investiga-
tion. According to the current political and legal

environments in China, there is no condition for
pluralism of trade unions, but trade unions still
need democratisation and mass basis.
Furthermore, just by reason of the system of cen-
tralised trade unions, it becomes even more nec-
essary to solve the representative problem of
trade unions. The most urgent issue for Chinese
trade unions is how to be accepted by workers. It
could be a good approach for trade unions to del-
egate and contact workers though collective bar-
gaining implementation. For this purpose, we
must legislate related laws, including the Law on
Trade Union Organisation, Collective Contract
Law, the Law on Strikes and so on. Now labour
law academics in China have begun to advocate
further legislation in these areas.

Since lawmaking and system reconstruction is
a lengthy process, the present consummation of
the collective contracts system could also focus
on implementation and technique levels.
Regarding this, several questions need to be
taken into consideration:

Boost the collective bargaining from enter-
prise level to industrial level or regional level.
From the experience of each country, the effects
of collective bargaining at industrial level excel
the bargaining at enterprise level, especially
when workers are in a comparatively weak posi-
tion. Industrial bargaining could avoid the direct
counterwork between trade unions and enter-
prise management and escape the control on
trade unions and collective bargaining by man-
agement. There is the same experience in China.

Emphasise the actual effects and focus on the
bargaining of a single issue, in particular,
regarding wages. If possible, it is surely better to
bargain on total requirements. But in view of
actual effects, we had better aim at the concrete
situation of enterprises or industries and empha-
sise particularly on a certain aspect, such as col-
lective dismissals from state-owned enterprises,
wages and overtime in private enterprises, occu-
pational health and safety problems, and so forth.

Emphasising the actual effects of collective
contracts is not only about the quantity. To a
certain degree, collective contracts could be a
kind of demonstration. Not every enterprise trade
union is able to bargain, but there will be some
positive effects once they put bargaining into
practice. Thus, there should be an explicit criteri-
on on the content, procedures and fulfillment of
collective contracts. For this purpose, the
Ministry of Labour and Social Security has amend-
ed the Regulations on Collective Contract again,
which has come into effect since 1 May 2004.

What is more, it is important to make clear that
employees themselves should participate in col-
lective bargaining. Collective bargaining is not
only the right of trade unions, but also a right of
workers, and workers entrust trade unions to rep-
resent them in bargaining. This is a general
knowledge about the nature of collective bargain-
ing in market economy, but it still needs compar-
ative efforts to make this point clearer in China. It
is worth noticing that this September the ACFTU
brought forward corresponding counter mea-
sures to some questions mentioned above in the
National exchange conference on work experi-
ence of collective contract by trade unions.This
must be good news.
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THE US apparel industry has outsourced
work for more than four decades, but soon
there will be a dramatic acceleration of this

trend. On 1 January 2005, the the worldwide tex-
tile trade agreement known as the Multi-Fiber
Agreement (MFA) will terminate, ending 30 years
of restriction of imports through quotas.
Researchers predict that manufacturers will close
factories in dozens of countries in Latin America
and Southeast Asia and will shift apparel produc-
tion to countries where profits can be maximised
– especially China. In Los Angeles alone, of the
90,000 Latina immigrants currently employed,
upwards of 50,000 will likely lose their jobs with-
in the next few years. Millions of workers in
Bangladesh, Indonesia and Mexico have made
urgent appeals to address the devastating conse-
quences of this new free trade environment.

While garment unions will be fighting to retain
jobs in many countries, they will also need to
seek long-range solutions to worker empower-
ment. It makes sense that whereas multinational
corporations have global sourcing strategies,
workers should have countervailing international
labour strategies. Just as unions developed coor-
dinated organising and bargaining activities for
different locations within the US, so now should
they follow the work overseas and unite workers
across borders, particularly vis a vis common
employers. Only then can they hope to regain
the leverage that was lost when corporations out-
sourced to foreign shores.

Trade unions in China
To be sure, there are big problems with Chinese
unions. The All-China Federation of Trade Unions
(ACFTU) is the official union in China, and is the
only organisation that can legally give sanction to
unions that form at the grassroots level. This
means that workers who have concerns about
the ACFTU cannot form independent unions, but
must work within the existing union structure for
change. In practice, this has meant that public
dissidence is not tolerated, and worker organisers
have been jailed without due process for criticis-
ing government and union officials.

Another problem is that the ACFTU has not
been effective in organising in China’s changing
economy. Unions had, and continue to have, high
density in government-owned manufacturing and
services. However as the economy has shifted to
private ownership, unions have maintained col-
lective agreements in some large private and for-
eign-owned enterprises, but these are few. In the
special economic zones employing millions of
migrant workers where sweatshop exploitation is
rampant, unions are virtually non-existent.

Even more troubling is the ACFTU’s inability to
lead workers struggles. Although Chinese laws
make it hard to organise, in fact millions of work-
ers engage in wage disputes every year. The first
months of 2004 saw a wave of strikes throughout
Guangzhou province. In almost every case, the

union neither represents the workers in their
lawsuits nor their strikes.

The need for engagement
If we begin to engage with Chinese unions, we
are certain to find opportunities to share experi-
ences and be helpful. In researching labour issues
in China, I have found that worker organisers and
union leaders alike are eager to learn from for-
eign experience. While interviewing a young
man who had participated in a strike in
Guangzhou involving 8,000 workers at his sheet
metal factory, I suggested that the gains he and
his co-workers had made as a result of the strike
would be more far-reaching if the agreements
could be institutionalised in a collective bargain-
ing agreement. This gave him pause for thought,
because while his experience with trade unions
was not very good, it was indeed a possibility
that unions could play a positive role in securing
workers rights.

Some ACFTU officials can only say what they
have said for decades, but others are struggling
with the tremendous gap between what the
union is and what the workers need. They recog-
nise that the ACFTU must change in order to be
relevant, and they are struggling to find new
ways to organise and establish collective bargain-
ing relationships. It would be really helpful for
these union staffers to have more models to learn
from.

It is time that garment workers who are losing
work due to the MFA meet Chinese garment
workers who are gaining work. This inevitably
breaks down barriers and demystifies the other
side through humanising it, leading to commit-
ment on both sides to work in solidarity.

The next step would be to learn more about
each other. So little is known by the non-Chinese
world about China, especially about labour.
Those who read Chinese have access to a wealth
of research, literature, and journalism about
labour issues that is not available in other lan-
guages. Organisations like universities and media
organisations have an especially important role to
play.

Finally, unions need to begin to talk with each
other. The challenge will be to base these rela-
tionships upon a firm commitment to democracy
and respect for human rights while at the same
time respecting and reaffirming the right of
national labour movements to have varying mod-
els, styles, and practices.

In January 2004 in southern China I saw an
enormous distribution centre at the port of
Zhuhai in Guangzhou province. I was told that
this was where all WalMart products manufac-
tured in China were received, and then shipped
to ports all over the world. “This is the jugular of
the global economy”, I thought, “If we could only
organise this place we could control the global
economy.”

Unions need to talk
Worker organisers
and union leaders
alike are eager to
learn from foreign
experience
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FOCUS ❐ CHINA

ARTICLE 35 of China’s Constitution guaran-
tees the right to freedom of association.
While the Constitution is the paramount

legal document in China, the recently revised
Trade Union Law (TUL) negates this most basic of
trade union rights. Article 10 awards a strictly
enforced monopoly to the All China Federation of
Trade Unions (ACFTU) and virtually all attempts
to organise outside these parameters result in
arrest and imprisonment.

While the trade union monopoly is clearly a
violation of ILO Convention No.87, it is the
ACFTU’s subservience to the authorities that
causes most disillusionment among workers. The
ACFTU’s Constitution puts the interests of the
Chinese Communist Party (CCP) before those of
its members and accepts the latter’s leadership.
At the same time, a major consequence of the
economic reforms has been both the clarification
and polarisation of class interests and an accom-
panying dramatic rise in collective labour dis-
putes. However, ACFTU has stuck to constitution-
al obligations and failed to protect the interests of
its 130 million members even as state owned
enterprises (SOEs) downsize to compete with
foreign capital and private ownership has reap-
peared as a major force in labour relations.

The right to form a trade union of choice 
The ACFTU and the CCP are well aware that
workers’ self-organisation is likely to impact on
the investor-friendly environment that continues
to produce dazzling economic growth much
more effectively than laws and regulations as
these can always be ignored behind the well-
guarded gates of unorganised factories.

A recent six-week long strike in the city of
Xianyang illustrates the point. SOE workers at the
Tianwang Textile Factory struck in an attempt to
protect their seniority, wages and conditions in
the face of pressure from a new majority share-
holder, China Resources. Beginning on 14 Sept-
ember 2004, a 24-hour picket line was mounted
and on more than one occasion this successfully
stopped police from using water cannons to
break the strike. Even though the workers
involved in the strike action were determined to
organise within the parameters of TUL, their ini-
tiative and capacity was too much for the authori-
ties. The ACFTU refused to recognise the work-
ers’ efforts and the authorities – after a six-week
standoff – detained and then arrested more than
twenty of the workers’ representatives.

The struggle in Xianyang is a particularly pow-
erful addition to a list of struggles where workers
have attempted to collectively organise. Since
China’s membership of the World Trade Organisa-
tion (WTO) in late 2001 the list includes: Daqing
oil workers, Liaoyang metal workers and Fushun

coalminers in 2002, Dazhou taxi drivers in 2003
and Tieshu textile workers in 2004. What makes
Xianyang different to say Daqing and Liaoyang is
the fact that workers were taking strike action –
as opposed to more general but probably less
effective demonstrations outside government
offices – before new working arrangements – fol-
lowing an SOE merger, buy out or bankruptcy –
had been concluded by management.

Despite considerable pressure from labour
unrest over the last five years, there has been no
sign of movement on freedom of association on
the part of the authorities. However, there may
be room for optimism on the right to strike.

The right to strike
The right to strike was removed from China’s
Constitution in 1982 on the grounds that the
political system had ‘eradicated problems
between the proletariat and enterprise owners’.

In October this year the China Economic Times
ran an article drawing attention to the fact that
the right to strike did not enjoy legal protection.
The article did not list the frequent firings, deten-
tions and even imprisonment of strikers, which
more often than not accompanies such action,
but the writer did make it clear which side he
was on by quoting a labour academic:

“We need to get the right to strike written into
the labour law. Strikes are a perfectly normal eco-
nomic issue. I think they are a good thing and
show how workers have the consciousness to
protect their rights.”

In Chinese labour discourse there are three
terms for a labour ‘strike’, all carrying degrees of
political sensitivity. Tai gong is sometimes
referred to as limited strike action but is better
translated as ‘go slow’; ting gong or literally ‘to
stop work’ is the term employed in OHS law and
the TUL and refers to workers stopping work to
express their grievances, but stopping short of
declaring a formal strike; ba gong literally to
block work implies a proactive measure that is
both organised and aimed at having a direct
effect on production so as to force employers to
negotiate. The word strike (ba gong) is not used
in the trade union or labour law.

It should be noted that far from being an
expression of militancy, nearly all strikes are
defensive in character, moderate in their
demands and concentrate on obtaining payments
related to wages and overtime, seniority, pen-
sions or injury compensation all of which are due
in law. There are also a significant number of
what might be termed as ‘political’ strikes where
workers make tactical use of central government
campaigns against corruption to expose a cor-
rupt factory leader or management. This does not
stop the arrest of organisers.

Two core labour
rights assessed
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There are more recent signs that labour short-
ages in some areas, in particular the southern
Pearl River Delta (PRD) are leading to more offen-
sive stoppages and strikes that are clearly alarm-
ing investors and factory management. A flurry of
sympathetic articles in the Chinese media point-
ing out that wages in the PRD have been more or
less stagnant for a decade has done little to calm
nerves. One plastics factory owner with plants in
Dongguan and Shenzhen told this writer that
“[W]e don’t let our workers bring newspapers
into the plant or the dormitories as we don’t
want the news about labour shortages to get out.
Of course we can’t stop the news spreading but
we can at least slow it down”. The authorities
have already moved to head off this increase in
confidence by handing down sentences of up to
three years to five workers at the Taiwanese-
owned Stella International shoe factory in Dong-
guan. The fact that no evidence has been pro-
duced to directly implicate the five workers in an
incident at the factory in which property was
damaged does not appear to matter. The sen-
tences are clearly meant as a warning to others.

All the same, some on the fringes of the ACFTU
– academics, labour lawyers for example – are
quietly lobbying for the right to strike on the
‘apolitical’ grounds that it is necessary to a func-
tioning market economy. The fact that China did
not enter a reservation on the section pertaining
to the right to strike when ratifying the
International Covenant on Economic Social and
Cultural Rights is possibly a sign that some sort of
progress is in the pipeline and currently being
discussed at a senior level.

Discrimination
Prior to the 1949 Revolution in which the CCP
took power in mainland China, discrimination
was a de facto part of life and was largely accept-
ed as such. Particularly serious was discrimina-
tion against women at all levels of human interac-
tion. By the 20th century, perhaps the only popu-
lar struggles against discrimination as a concept
were those directed against the presence of
imperial powers though it should be acknowl-
edged that CCP-controlled areas made consider-
able efforts to tackle discrimination against
women at some levels, in education for example.

Post ’49, efforts to move towards equality
between men and women became a cornerstone
of official ideology and there is no doubt that
great progress was made with the introduction of
the Marriage Law (1950) which, on paper at least,
rendered feudal concepts of women and owner-
ship of women obsolete. If we measure progress
by volume of laws and regulations, it appears to
have continued especially in the workplace.
Aside from Article 48 of the Constitution which
stipulates gender equality in all spheres of life
and the Labour Law which outlaws all forms of
discrimination at work, there have been at least
nine sets of laws and regulations addressing the
issue of women in the work place, the most
important being the “Law on the Protection of
the Rights and Interests of Women” (1994).

Yet workplace discrimination against women
remains a serious issue and the market reforms of
the past twenty five years have seen it increase.
From a legal rights perspective, there are two
main reasons for this. Firstly, the laws and regula-
tions concentrate on the protection of women on
the grounds of their biological differences from
men and the social burdens that are deemed a
natural consequence – chiefly the dual responsi-

bilities of work and family. For example there are
regulations against women working at height,
performing certain tasks during menstruation,
working at night during the later stages of preg-
nancy, allowing time off for nursing infants and
earlier retirement for women civil servants. But
there is much less emphasis on the fact that
women are as capable and productive as men and
should be treated as such. Secondly, there is no
legal detail or actual law on the problem of active
gender discrimination in the hiring process itself.
Experts point to the absence of a more general
equal opportunities law.

Failed legislation and somewhat flawed con-
ceptual thinking has not been helped by market
forces. A World Bank report published in 2003
points to a global trend which has seen “the cre-
ation of contractual, temporary and informal sec-
tor jobs which do not enjoy the same social pro-
tection as state sector jobs – especially key for
women during their child-bearing years.”

Gender and employment
Employers rarely hire women over the age of 35.
It is already well-documented that employers in
the special economic manufacturing zones gener-
ally take on young women from the countryside
and conspire to get rid of them once they reach
their mid-twenties and become less productive.
Put another way, when they become more expe-
rienced and begin to agitate for higher wages.
Researchers are pin-pointing this as a primary fac-
tor behind the labour shortages in the PRD.

Throughout the restructuring of the state sec-
tor, women workers have generally been first out
of the door. The Ministry of Labour reported that
in 1997, women accounted for only 39 per cent
of China’s work force but made up nearly 61 per
cent of its laid-off workers. While the continued
large-scale lay offs since 1997 may have rendered
a more even gender balance, this is hardly to be
welcomed. Moreover women earned just 70 per
cent of men’s pay in 1999, 13 per cent less than
the figure for 1990. The principle reason for this
drop is that market reforms have concentrated
women in a restructured manufacturing sector
which offers low paid and insecure jobs. Up to
22 million state sector manufacturing jobs were
lost during the restructuring of this once well-
protected industry.

If it is difficult for middle-aged men to find
work, it is even worse for women over the 35
years of age, a threshold that has become popular
among employers. Often single-skilled and with
family responsibilities that restrict their capacity
for retraining, women face employer discrimina-
tion in hiring that has often resulted in a descent
into long term unemployment and poverty.

Conclusions
The government’s continued blanket refusal to
countenance genuine freedom of association is a
clear violation of ILO principles. This stands in
stark contrast to the government’s formal com-
mitment to move forward on gender discrimina-
tion. Yet employer power, a pro-investor environ-
ment as well as a fall off in the government’s will-
ingness to actively promote positive images of
women have combined to bring about increasing
gender inequality in employment that has rolled
back some of the gains of the pre-reform
decades. We cannot help but conclude that a pre-
requisite for a decline in discrimination is noth-
ing less than a dramatic policy change on free-
dom of association.

The age threshold
can be openly
seen in job
adverts in
newspapers or at
local labour
markets
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FOCUS ❐ CHINA

CHINA’S Trade Union Law was extensively
revised in 2001. Those hoping that workers
would be accorded greater rights to organ-

ise unions independent of Chinese Communist
Party (CCP) control would be entirely disappoint-
ed. Nonetheless, the law does enable Chinese
trade unions to be more effective in improving
working conditions, if the party-state is prepared
to sanction a more assertive role for these hither-
to quiescent organisations.

The changed landscape for Chinese unions
China’s trade unions are struggling for relevance
in the new market economy. Since they were
revived in the late 1970s, after the devastation of
the Cultural Revolution, their primary roles have
been to participate in allocating enterprise-based
social welfare benefits and to maintain produc-
tion order. These roles evolved out of an econo-
my in which most enterprises were socialised
and workplace relations were based on adminis-
trative arrangements rather than contract.
According to CCP ideology, since workers were
the ‘masters of the state’, there could be no seri-
ous conflict of interest between the aspirations
of the workers and the management of enterpris-
es. Collective bargaining and strike action were
foreign to unions, and it was not (and is not)
unusual for union officials to hold senior manage-
ment positions.

Economic arrangements in the labour market
have been undergoing a process of radical change
since the mid 1980s. Conditions in the new
‘socialist market economy’ pose a fundamental
challenge to the official union movement. There
can be no pretence that the interests of firm man-
agers and workers are congruent, especially in the
mushrooming private sector. Very many state and
collectively owned enterprises have been priva-
tised, foreign investors employ an increasing pro-
portion of the workforce and workplace relations
are now based on contract. While these changes
have led to greater prosperity for many, it is well
known that very serious labour abuses occur per-
sistently, that redundancies in privatised firms are
widespread and that the benefits of the economic
reforms have been distributed very unevenly.
Labour unrest continues to grow, especially over
non-payment of wages. The number of officially
recorded labour disputes has spiralled in recent
years. There are also common reports of (unlaw-
ful) strikes. If Chinese unions remain confined to
their social welfare/production exhortation func-
tions, they will be ignored by workers seeking a
conduit for their grievances.

Unions as worker representatives
The 2001 Trade Union Law revisions potentially
increase union responsiveness to the new envi-

ronment, but they also maintain several features
of earlier versions of the Law. Chinese trade
unions remain organised on the principle of
‘democratic centralism’. This means that grass
roots unions are subject to the leadership of high-
er level unions, and ultimately the key officials of
the only legal union peak body, the All China
Federation of Trade Unions (ACFTU). Workers
cannot form unions outside the authority of the
ACFTU. Further, unions are required to accept
the leadership of the Chinese Communist Party.
The symbiotic relationship between the ACFTU
and the CCP is reflected in the Law’s continued
guarantee of a major voice for the ACFTU in
national and local policy formation.

On the other hand, the 2001 revisions give
greater emphasis to Chinese unions as workplace
representatives of workers, and increase, to some
extent, the autonomy of trade unions from
employers. The 2001 revisions greatly expand the
protection of union officials and members from
employer retaliation; a more likely phenomenon
in the privatised economy. A major shortcoming,
however, is the failure to ensure a clear structural
distinction between enterprise management and
the union’s internal decision-making. The 2001
revisions make some attempt to address the lega-
cy of union officials holding simultaneous man-
agement positions; they prohibit close relatives of
managers holding executive positions in unions.
But, crucially, they don’t prohibit the managers
themselves doing so.

Collective bargaining and industrial action
Under the system of administrative allocation of
labour, collective bargaining over the content of
labour agreements had no place. Unions partici-
pated in the formation of enterprise strategies
through the processes of ‘democratic manage-
ment’. Now that Chinese workers are employed
under contracts, and the private sector is becom-
ing the dominant sector of the economy, democ-
ratic management (still provided for in the Law)
is proving more problematic to instigate. At the
same time, the need for a workable system of col-
lective negotiation has become obvious. The
state has recognised this and now promotes the
use of collective labour contracts. However,
empirical research suggests that most collective
contracts simply reflect the basic labour law pro-
visions; there is little real negotiation. One promi-
nent reason for this may well be that, while the
Law promotes collective contracts, it does not
promote collective bargaining.

The 2001 revisions make extensive reference to
collective contracts, but they are very vague on
mechanics. Greater clarification was furnished
earlier this year by the Ministry of Labour and
Social Security when it promulgated the Pro-

Limitations and
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visions on Collective Contracts. This document
(which does not have the status of a statute) is
the first regulatory measure to set out in any
detail how a collective contract is supposed to be
concluded. The Provisions indicate that collec-
tive contracts are to be signed after a process of
‘collective negotiation’ (jiti xieshang) – not col-
lective bargaining – between union and manage-
ment representatives. Employers cannot refuse to
negotiation without a ‘valid reason’ (wu zheng-
dang liyou), but it is not clear if this amounts to
an obligation to negotiate in good faith.

The odd aspect of these Provisions is that they
do not appear to enable unions to deal with recal-
citrant employers. Of course, in most industrial
relations systems, where negotiations over collec-
tive contracts break down, unions can resort to
industrial action to exert economic pressure on
firms. In some countries, unions can also invoke
compulsory arbitration. In China, there is no
clear-cut capacity to use either strategy. Chinese
law is silent on the right to strike. However, given
that strikes are not clearly authorised, there is no
bar to public security agencies exercising their
wide discretionary powers to deal with workers
disrupting production, including deploying a
broad range of criminal and administrative sanc-
tions. While strikes over wage arrears are some-
times tolerated, industrial action in other con-
texts is often punished, sometimes quite severely.
Article 27 of the Trade Union Law addresses
strikes to some extent, but it imposes two near
incompatible obligations on unions – to both rep-
resent the interests of the striking workers and to
assist the enterprise in restoring work order.

Furthermore, a union cannot invoke compulso-
ry arbitration against an employer in the event of
deadlock (although a union can require arbitra-
tion over breach of a collective contract once it
is concluded). Where consultation breaks down,
either of the parties can ask the government
labour bureaucracy to ‘adjust’ (xietiao) the dis-
pute. According to Chinese legal scholars, how-
ever, this is not a form of compulsory arbitration.

Chinese legal regulation of collective contract
making reflects the friction – evident in many
places in the Law – between the state’s desire to
push unions to function more like their counter-
parts in other market systems, and its reluctance
to accept the industrial consequences (the poten-
tial for greater workplace conflict) that this desire
entails. It envisages a fundamentally harmonious
relationship between an enterprise and its staff.
This fails to face up to the steady rise in work-
place conflict, a rise which needs to be explicitly
acknowledged and channelled through more
effective industrial processes.

Compliance with Chinese labour law
While scope for effective collective bargaining is
limited, there is one area where the revisions to
the Trade Union Law enable China’s unions to
make a substantial contribution to bettering
workers’ lives – securing compliance with the
law. On its face, seeing that the law is properly
implemented does not put unions in tension with
the party-state. Indeed such an objective is con-
sistent with upholding state policy.

Notoriously, while China’s major laws regulat-
ing labour standards and occupational health and
safety provide a workable framework for protect-
ing worker rights and delivering reasonable work-
ing conditions, there are systemic implementa-
tion failures. Chinese law focuses responsibility
for enforcement onto state agencies, such as the

Ministry of Labour and Social Security. However,
especially at local levels, these agencies do not
have the resources to adequately supervise the
vast numbers of Chinese enterprises. In many
instances they are plagued by corruption and
lack of expertise. It is therefore critical for the
credibility of labour law in China that bodies
other than the bureaucracy are able to supervise
implementation of the law. With more than 100
million members, 300,000 officials and extensive
coverage of firms (although less so in the private
sector), China’s unions have a far greater reach
than the labour enforcement agencies. They have
the potential to secure greater compliance with
labour law, a potential that the 2001 amendments
strengthens.

The 1992 version of the Law conferred a vague
monitoring role on unions, but the 2001 Law is
much more specific. Thus, unions are empow-
ered to require employers to comply with collec-
tive contracts, and can refer violations to labour
arbitration and then to courts. Unions are able to
assist workers to bring cases to arbitration or to
the courts. Unions can also intervene on work-
ers’ behalf where a firm’s transgression involves
embezzlement of wages, failure to provide a safe
workplace, arbitrarily extending working hours,
and violating the special protections afforded to
women and junior workers. Where a firm refuses
to respond to the union, the union can refer the
matter to local labour bureau.

Nonetheless, there are important shortcomings
in these extensive powers. First, individual staff
members have limited recourse if union officials
within a firm fail to exercise their compliance
function. While unions have the capacity to rep-
resent workers where their workplace rights are
violated, they cannot as yet be legally required to
do so (although courts are beginning to entertain
non-feasance complaints by union members).
Individual staff members must direct their com-
plaints to the next level of the union hierarchy.
Second, where they are willing to act, unions
cannot directly enforce the law, they must per-
suade the local bureaucracy to act, or commence
litigation. Corrupt linkages between the bureau-
cracy and employers may stymie union requests
for action, unless higher level unions are pre-
pared to intervene. On the other hand, litigation
is expensive and time-consuming.

Conclusion
Incrementalism is a defining characteristic of
China’s legal and economic reform agenda.
Amendments to China’s Trade Union Law are no
exception. There are moves towards greater
union autonomy and some impulsion to make
unions more responsive to workers’ needs. These
stop well short of transforming Chinese unions
from an adjunct of the party-state into
autonomous worker representatives.

Nevertheless, the 2001 amendments to the
Trade Union Law offer limited, but important,
new space in which Chinese trade unions might
act to improve working conditions. This consists
primarily in helping to enforce the law. There are
some indications that the Chinese state may now
be countenancing a more active union move-
ment; for example it has recently insisted that
Walmart in China accept unionisation. Whether
Chinese unions will, despite their very significant
constraints, indeed begin to be more effective
will depend on the new Chinese leadership’s
greater willingness to see its citizens’ workplace
entitlements protected.

While strikes over
wage arrears are
sometimes
tolerated,
industrial action
in other contexts
is often punished,
sometimes quite
severely. The
Trade Union Law
imposes two near
incompatible
obligations on
unions – to both
represent the
interests of the
striking workers
and to assist the
enterprise in
restoring work
order

INTERNATIONAL union rightsPage 9 Volume 11 Issue 4 2004



FOCUS ❐ CHINA

WITH China’s accession to the World Trade
Organisation in November 2001, global
competition and local just-in-time pro-

ductions intensified. Millions of internal migrant
workers, in particular young women, are recruit-
ed by transnational corporations in cities and
industrial towns to race against increasingly short
turnover between the placement of orders and
shipment. By 2003, it was estimated that a pre-
dominant 82 per cent of the over seven million
strong population in Shenzhen alone were peas-
ant migrants from the countryside. Of these,
about 80 per cent were female.

Gendered rural-urban mobility 
The rural and urban divide in reform China is
enlarging, and regional differences in terms of
economic developments are increasingly signifi-
cant. Millions of impoverished young peasants in
their late teens or early 20s, for both structural
and personal reasons, continue to surge into the
coastal and southern cities looking for work.
Female villagers are pulled more strongly to
neighbouring as well as faraway provinces to pur-
sue their dreams when they are less advanta-
geous and of lower educational level in the rural
and familial context.

Under the Chinese hukou system (household
registration system), migrant workers are of rural
hukou and they are not entitled the right to wel-
fare, medical, housing or unemployment benefits
available to the local urban populace. Being the
‘floaters’ or ‘temporary sojourners’, they are a
vulnerable underclass living in constant insecuri-
ty, accompanied by daily discrimination, repres-
sion, hardship and denial of their human dignity.
For example, non-Cantonese dialects and diverse
ethnic cultures often lead to rejections, interper-
sonal conflicts and social exclusions.

Work and precarious employment
Most foreign-funded enterprises of Hong Kong,
Taiwan, South Korea, Japan, America and Europe
recruit village women who hold unmarried-status
certificates for export-led production. They are
assumed and expected to be more hard-working,
deferent, submissive, obedient and docile than
their male counterparts. On the assembly line,
the traditional gender role and subordinate
female identities are reinforced for women work-
ers, and hence an inferior socio-economic status
continues. In addition, they are expected to
marry soon and not be worthy of even minimal
investment in technical and professional training.
Overwhelmed with patriarchal assumptions, and
the exercise of modern disciplinary technology,
the production process is rendered low-end,
repetitive, meaningless and monotonous.

Migrant women workers’ youth and labour

power are appropriated for profit accumulation
and capital maximisation. Their wage is a meagre
and pitiful amount, often far below the statutory
level. Paying below the minimum wage set for an
eight-hour workday is however illegal.

The minimum wage standard is adjusted annu-
ally. The benchmark standards are established
locally, based on a formula provided by the cen-
tral government and pegged to the cost of living
in an area. For example, the minimum monthly
wage set in the year of 2004 to 2005 for Shen-
zhen is 610 yuan (approximately US$77). Analysts
and economists have attested that although the
Chinese economy has been fast developing, in
real terms, the minimum wages have remained at
the same level throughout the 1990s.

The Labour Law also defines that the overtime
rate as an added percentage of the regular hourly
rate. The hourly rates however are neither made
transparent by the management nor understood
by the workers. Overtime rates, therefore, are
also nonexistent in most foreign-funded enter-
prises. The calculation of wages is arbitrary and
manipulative. As the enforcement of laws and
regulations is ineffective, the labour rights of a
large number of migrant workers are not secured.

There is seemingly an endless supply of young
Chinese peasant migrants as cheap labour in
cities. The labour standards are poor in most non-
state enterprises. Female migrants in particular
are exploited to keep up with the break-neck
work intensity for exports. In terms of occupa-
tional health, according to official statistics in
2001, some 42.7 per cent of the 9,585 industrial
enterprises in Shenzhen involving 116,000 pro-
duction workers were situated in toxic and dan-
gerous working environments (HKCIC 2001:92).
About 70 cases of occupational diseases were
reported and 371 patients were under medica-
tion, of which unfortunately 23 died. The figures
are believed to be underestimates.

With reference to the 2001 Health Survey con-
ducted by CWWN, potential hazards and poisons
at the workplace were not identified at all at an
early stage. The 1,043 migrant women workers
interviewed only vaguely realised the danger and
damage afflicted onto them when they became
very sick or pregnant. For a handful of respon-
dents who knew that they were applying harmful
chemicals on the shopfloor, in the forms of sub-
stance, liquid and gas, they named up to almost
20 hazardous elements including paint-spray,
thinner, heavy metal, glue, rosin water, detergent,
and so forth. Worse still, most of the workers
were exposed to multiple threats when they had
to complete a task with several chemical sol-
vents. Protective instruments like masks, eye-
glasses, aprons, gloves and so on are scarcely pro-
vided.
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